§2201.27

determinations, permissions, accept-
ances, requirements, or opinion made,
given, imposed or reached by Lender.
(b) The Lender or Agent shall have
such other obligations and duties to
the Board and the Administrator as are

set forth in the Act or Loan Docu-
ments.
§2201.27 Assignment or transfer of

Loans.

(a) Modifications. The Loan Docu-
ments may not be modified, in whole or
in part, without the prior written ap-
proval of the Board.

(b) Requirements. (1) Subject to the
provisions of paragraphs (c) and (d) of
this section and other provisions of
this part, a Lender or Agent may as-
sign or transfer the Loan including the
Loan Documents to another Lender
that meets the eligibility requirements
of §2201.13 of this part.

(2) Any assignment or transfer of a
Loan, or any pledge or other use of a
Loan as security, including but not
limited to any derivatives transaction,
will require the prior written approval
of the Board.

(c) The provisions of paragraph (b) of
this section shall not apply to transfers
which occur by operation of law.

(d) The Agent must hold an interest
in a Loan guaranteed under the Pro-
gram equal to at least the lesser of $25
million or fifteen percent of the aggre-
gate amount of the Loan. Of this
amount, the Agent must hold an inter-
est in the Unguaranteed Portion of the
Loan equal to at least the minimum
amount of the Loan required to be held
by the Agent under the preceding sen-
tence multiplied by the percentage of
the entire Loan that is not guaranteed.
A non-Agent Lender must hold an in-
terest in the Unguaranteed Portion of
the Loan representing no less than five
percent of such Lender’s total interest
in the Loan; provided, that a non-
Agent Lender may transfer its interest
in the Unguaranteed Portion after pay-
ment of the Guaranteed Portion has
been made under the Guarantee.

(e) The Guarantee shall have no force
or effect if any part of the Guaranteed
Portion of the Loan is transferred sepa-
rate and apart from the Unguaranteed
Portion of the Loan. At least five per-
cent of any assignment or transfer in-
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terest in a Loan must be unguaranteed
to ensure that no part of the Guaran-
teed Portion of the Loan is transferred
separate and apart from the
Unguaranteed Portion of the Loan.

§2201.28 Participation in guaranteed
Loans.

(a) Subject to paragraphs (b), (c) and
(d) of this section, a Lender may dis-
tribute the risk of a portion of a Loan
guaranteed under the Program by sale
of participations therein if:

(1) Neither the Loan note nor the
Guarantee is assigned, conveyed, sold,
or transferred in whole or in part as a
result of the sale of such participa-
tions;

(2) The Lender remains solely respon-
sible for the administration of the
Loan as an Agent; and

(3) The Board’s ability to assert any
and all defenses available to it under
the law and under the Loan Documents
is not adversely affected.

(b) The following categories of enti-
ties may purchase participation inter-
ests in Loans guaranteed under the
Program:

(1) Lenders that meet the eligibility
requirements of §2201.13 of this part;

(2) Qualified institutional buyers as
defined in 17 CFR 230.144A (a), known
as Rule 144A (a) of the Securities and
Exchange Commission and issued under
the Securities Act of 1933 (15 U.S.C. 77a
et seq.); or

(3) Any other entity approved by the
Board on a case-by-case basis.

(c) An Agent may not grant partici-
pations in that portion of its interest
in a Loan that may not be assigned or
transferred under §2201.27(d) of this
part. A Lender, other than the Agent,
may not grant participations in that
portion of its interest in a Loan that
may not be assigned or transferred
under §2201.27(d) of this part.

(d) At least five percent of any par-
ticipation interest in a Loan must be
unguaranteed.

§2201.29 Supplemental guarantees.

The Board will allow the structure of
a guaranteed Loan to include one or
more supplemental guarantees only
from a State or local governmental or
tribal entity that cover the
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Unguaranteed Portion of the Loan,
provided that:

(@) There shall be no supplemental
guarantee with respect to the
Unguaranteed Portion required to be
held by the Agent or sole Lender pursu-
ant to §2201.27(d) of this part;

(b) The Loan Documents relating to
any supplemental guarantee shall be
acceptable in form and substance to
the Board; and

(c) In approving the issuance of a
Guarantee, the Board may impose any
conditions with respect to supple-
mental guarantee(s) relating to the
Loan that it considers appropriate.

§2201.30 Adjustments.

(a) The Board must approve the ad-
justment of any term or condition of
the Loan Documents under this Pro-
gram, including the rate of interest,
time of payment of principal or inter-
est, or Collateral requirements. Adjust-
ments may be approved by the Board
only if:

(1) The adjustment is consistent with
the financial interests of the United
States;

(2) Consent has been obtained from
the parties to the Loan Agreement;

(3) The adjustment is consistent with
the underwriting criteria developed for
the Program;

(4) The adjustment does not ad-
versely affect the interest of the Fed-
eral Government in the Assets or Col-
lateral of the Borrower;

(5) The adjustment does not ad-
versely affect the ability of the Bor-
rower to repay the Loan; and

(6) The National Telecommuni-
cations and Information Administra-
tion of the Department of Commerce
has been consulted by the Board re-
garding the adjustment.

(b) A Lender’s decision to forego re-
medial action in the event of a breach
of financial covenants required under
the Loan Agreement will not con-
stitute an adjustment under this sec-
tion.

§2201.31 Indemnification.

(a) The United States may be indem-
nified by any Affiliate of a Borrower
designated in the Loan Documents for
any losses that the United States in-
curs as a result of:
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(1) A judgment against the Borrower
or any of its Affiliates;

(2) Any breach by the Borrower or
any of its Affiliates of their obligations
under the Loan Documents;

(3) Any violation of the provisions of
the Act, or the regulations in this part,
by the Borrower or any of its Affili-
ates;

(4) Any penalties incurred by the
Borrower or any of its Affiliates for
any reason, including violation of a
performance schedule stipulated in a
Performance Agreement; and

(5) Any other circumstances that the
Board considers appropriate.

(b) The Board may require more than
one Affiliate of a Borrower to make the
indemnifications referred to in para-
graph (a) of this section.

(c) The indemnifications referred to
in paragraph (a) of this section shall be
included in the Loan Documents.

§2201.32 Termination of obligations.

The Board shall have such rights to
terminate the Guarantee as are set
forth in the Act and Loan Documents.

§2201.33 Defaults.

(@) In determining, following any
Payment Default or Default, whether
to accelerate the maturity of any
amounts outstanding under the Loan
Documents or otherwise to declare
such amounts to be immediately due
and payable, or pursue other remedial
actions available under the Loan Docu-
ments, the Agent or Lender, as the
case may be, shall act at all times in
accordance with the standard of care
and diligence required under §2201.26(a)
of this part.

(b) Following any Payment Default,
the Agent or Lender shall promptly no-
tify the Board and be entitled to make
a Payment Demand. Any Payment De-
mand shall:

(1) Identify the amount and due date
of the defaulted payment of principal
and the outstanding amounts of prin-
cipal and interest under the Loan;

) Describe briefly the cir-
cumstances leading to the Payment
Default, including, without limitation,



